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INTRODUCTION
The false premise in the Permanent Subcommittee on Investigations’ (“PSI”)
opposition is that Mr. Ferrer asserted “unprecedented” and “blanket” objections to
a subpoena demanding all documents on Backpage.com’s editorial policies and
practices. But this is backwards—there was never a blanket objection to a valid
investigative demand, but rather a valid objection to blanket demands for all
documents “concerning” editorial choices.
The opposition’s overriding heads-I-win-tails-you-lose theme has subpoena
targets sacrificing rights in order to assert them, and having to be held in contempt
in order to appeal. Those who receive blunderbuss subpoenas cannot object to
excessive burdens and violations of First Amendment rights unless they first bear
the intrusion and cost of search and production. The same inequity taints PSI’s
common law privilege arguments, which assume Mr. Ferrer was required to forgo
First Amendment objections in order to claim attorney-client and work-product
protections.

PSI’s theory lacks any limiting principles and is a recipe for

wholesale violation of First Amendment rights.
ARGUMENT
I.

THIS COURT HAS
JUDGMENT BELOW

JURISDICTION

OVER

THE

FINAL

Any contention that the order below under 28 U.S.C. § 1365 is unreviewable
because Mr. Ferrer did not disobey the District Court and first invite a contempt
1
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finding, PSI Br. 22, contradicts Circuit precedent, ignores the rationale the
Supreme Court employs in deciding the appealability of subpoena enforcement
orders, and is contrary to § 1365’s language, structure, and history. The Supreme
Court has long held that when Congress authorizes district court action to enforce
non-judicial subpoenas, final judgments enforcing them are appealable. ICC v.
Brimson, 154 U.S. 447, 487 (1894) (“judgment [enforcing subpoena] will be
conclusive upon the parties until reversed by this court”), overruled on other
grounds, Bloom v. Illinois, 391 U.S. 194 (1968); Ellis v. ICC, 237 U.S. 434, 442
(1915) (“[t]here is no doubt that this appeal lies” from an administrative subpoena
enforcement order).
In Cobbledick v. United States, 309 U.S. 323 (1940), involving a grand jury
subpoena duces tecum, the Supreme Court clarified that a contempt judgment was
necessary only if the respondent sought to appeal an interlocutory judicial subpoena order before final judgment. It reasoned that for an interlocutory order
enforcing a subpoena to produce documents (or testify) in ongoing judicial
proceedings, respect for the final-judgment rule requires the objecting party to take
a criminal contempt citation. Id. at 328. But the Court distinguished actions to
enforce administrative subpoenas, noting that Brimson and Ellis had held district
court orders enforcing ICC subpoenas to be “final and reviewable.” Id. at 329.
Courts have applied this distinction broadly to administrative subpoenas. E.g.,
2
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United States v. Constr. Prods. Research, 73 F.3d 464, 468-69 (2d Cir. 1996);
Office of Thrift Supervision v. Dobbs, 931 F.2d 956, 957 (D.C. Cir. 1991).1
Without authority or logic, PSI claims that the rule Cobbledick articulated
cannot apply to congressional subpoenas.

PSI Br. 26.

But the rationale for

appealability of orders enforcing administrative subpoenas applies with equal force
to congressional subpoenas: Both are enforced in “self-contained” court proceedings, Cobbledick, 309 U.S. at 330, and neither is part of an ongoing judicial
proceeding in which the enforcement order is merely an intermediary step. Like
orders enforcing administrative subpoenas, orders enforcing congressional
subpoenas are final and conclusive of an independent action, and “not ancillary to
any judicial proceeding.” Id.
The Brimson/Cobbledick rule depends not on the nature of the investigation,
but of the enforcement action. Congress expressly declared its intent to give the
Senate the same recourse to courts as administrative agencies. 123 Cong. Rec.
S1909 (Feb. 1, 1977) (procedure “parallels that … which authorize[s] Federal
agencies” to seek aid of courts in enforcing subpoenas) (citations omitted). Final
district court orders enforcing both administrative and Senate subpoenas terminate

1

PSI selectively quotes Dobbs in its brief. PSI Br. 23. Although Dobbs reiterated the general proposition that judicial subpoenas are interlocutory and not
appealable immediately except after a contempt finding, it expressly acknowledged
a different rule applied to administrative subpoenas. 931 F.2d at 957.
3
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the judicial proceedings for which they were brought, and are not ancillary to any
ongoing proceeding. Both are appealable.
The original text of § 1365 (first codified at 28 U.S.C. § 1364) expressly
contemplated not simply appeal, but expedited appeal from final enforcement
orders. Original subsection (c) provided, “In any civil action or contempt proceeding … , the court shall assign the action … for hearing at the earliest practicable
date and cause [it] in every way to be expedited. Any appeal or petition for review
from any order of judgment in such action … shall be expedited[.]” Pub. L. No.
95-521, Title VII, § 705(f)(1), 92 Stat. 1879 (1978) (emphasis added). Congress
clearly envisioned appeals both from § 1365 enforcement orders (as here) and contempt judgments, and required expedition. Though it later repealed the expedition
provision in generally abrogating civil judicial expedition, see Trademark Clarification Act of 1984, Pub. L. No. 98-620, Title IV, Subtitle A, § 402(29)(D), 98
Stat. 3359 (1984), nothing therein disturbed appellate jurisdiction over final
enforcement orders that always existed under 28 U.S.C. § 1291.
In fact, this Court exercised jurisdiction over an appeal of a final enforcement order in Application of U.S. Senate Permanent Subcommittee on
Investigations (Cammisano), 655 F.2d 1232, 1235 & n.14 (D.C. Cir. 1981). PSI
claims the issue of appealability was not reached because Cammisano also
appealed a contempt order and the appeals were consolidated, see id.; PSI Br. 22
4
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n.7, but this misunderstands the difference between the two appeals. Cammisano
could not have appealed the immunity question resolved in the enforcement order,
see 655 F.2d at 1235-39, if he had appealed only the contempt judgment. “An
appeal from a finding of contempt does not put in issue the validity of the
underlying judgment from which the party has failed to perfect a timely appeal.”
Cherokee Express, Inc. v. Cherokee Express, Inc., 924 F.2d 603, 607 (6th Cir.
1991). And this Court expressly ruled on both orders – the enforcement order as
well as the separate contempt order. Cammisano, 655 F.2d at 1240 (“[T]he orders
of the District Court from which Cammisano appeals are Affirmed.”). The Court
could only have done so if it exercised jurisdiction over both orders.
Section 1365’s text and structure likewise refute PSI’s claim that contempt is
necessary for a final appealable judgment. It wrongly argues “there is no basis to
read into the statute a right … to interpose an appeal” before a contempt proceeding. PSI Br. 23. But a contempt proceeding is ancillary to judicial enforcement
under § 1365. Under the statute, contempt is an express remedy for refusal or failure to comply with the court’s enforcement order, and requires commencement of
a separate “contempt proceeding” by an order to show cause. See 28 U.S.C.
§ 1365(b).

Administrative subpoena enforcement statutes similarly state that

refusal to obey an enforcement order is punishable by contempt. See, e.g., 29
U.S.C. § 161(2), 15 U.S.C. § 155(b), 15 U.S.C. § 796(b)(3).
5

The Interstate
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Commerce Act, interpreted in Brimson, has comparable language, yet the Court
held the enforcement order itself final and appealable. 154 U.S. at 462, 488-89.
If PSI’s analysis were correct, no enforcement order would ever be appealable, because contempt would always be available for a refusal to obey. Here, the
indisputably final, appealable orders on review “end[ed] the litigation on the
merits” of Mr. Ferrer’s obligations under the subpoena “and le[ft] nothing more for
the court to do but execute the judgment.” Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 86 (2000) (internal quotation marks omitted).
II.

PSI DOES NOT ADDRESS ITS SUBPOENA’S FIRST AMENDMENT
PROBLEMS
PSI never directly addresses the proper standard for subpoenas targeting

First Amendment-protected editorial decisions, see Ferrer Br. 25-30, arguing only
that key cases like Bursey v. United States, 466 F.2d 1059 (9th Cir. 1972), present
different facts. See, e.g., PSI Br. 30-32. Applying the correct standard—which
PSI admits this Court decides de novo, id. 2—the burden shifts to PSI to show
overriding need for the documents. The question is not whether the First Amendment provides “blanket immunity to … an online [] marketplace from having to
produce any documents.” Id. 1. It is whether online publishers can object to
blanket demands for documents targeting editorial policies and decisions without
first incurring the burdens such a demand entails.

6
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PSI Misconstrues the First Amendment Interests at Stake

The rule PSI advocates ignores that congressional investigations must be
narrowed to comply with First Amendment limits. E.g., Gibson v. Florida Legislative Investigation Comm., 372 U.S. 539, 545 (1963); NAACP v. Alabama, 357
U.S. 449 (1958); Sweezy v. New Hampshire, 354 U.S. 234, 245 (1957); United
States v. Rumely, 345 U.S. 41, 57 (1953). The undercurrent of PSI’s argument
(and the ruling below) is that Mr. Ferrer has no genuine First Amendment concerns
because decisions about third-party speech involve no true editorial function.2 This
is incorrect. Miami Herald Publ’g Co. v. Tornillo, 418 U.S. 241, 258 (1974).
Editorial judgment involves choices about the organization and presentation
of information provided by others. Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622,
628-29, 636 (1994); Denver Area Educ. Telecomms. Consortium, Inc. v. FCC, 518
U.S. 727, 753-63 (1996); Hurley v. Irish-American Gay, Lesbian, & Bi-Sexual
Grp. of Boston, 515 U.S. 557, 569-70 (1995).

Such decisions by online

intermediaries—including whether to accept third-party submissions, how and
where to post them, and how they should be edited—are constitutionally protected
every bit as much as for traditional publishers. Jian Zhang v. Baidu.com, Inc., 10
F.Supp.3d 433, 438-30 (S.D.N.Y. 2014); Google, Inc. v. Hood, 96 F.Supp.3d 584,
2

See, e.g., PSI Br. 29-30, 37-38; JA22 (“The claim of protected ‘editorial
policies’ rings hollow.”); JA28 (subpoena implicates Ferrer’s protected freedoms
“only in an incidental and minimal fashion”).
7
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593 (S.D. Miss. 2015), rev’d on procedural grounds, 822 F.3d 212 (5th Cir. 2016);
Langdon v. Google, Inc., 474 F.Supp.2d 622, 629-30 (D. Del. 2007); Search King,
Inc. v. Google Tech., Inc., 2003 WL 21464568, *4 (W.D. Okla. 2003).
PSI tries to distinguish Baidu.com as “not involv[ing] any editorial
judgments concerning political speech,” PSI Br. 30 (quoting JA25), but Baidu.com
examined whether editorial choices involving third-party speech are constitutionally protected, not which deserve protection. Contrary to PSI’s take, Baidu.com
held the First Amendment protects “collection and communication of facts as
much as … opinions, including facts … not ideologically laden.” 10 F.Supp.3d at
438 (emphasis added, citation omitted). What is protected is the editorial process.
PSI’s even less-persuasive attempt to distinguish Hood claims only that the
record there contained “competent evidence” of First Amendment retaliation, PSI
Br. 34 n.13, but that is hardly a distinction—there is also evidence of efforts to
suppress speech here. See infra 20-22. More importantly, Hood presented a
virtually identical First Amendment issue—whether a subpoena investigating
supposed facilitation of illegality intruded on editorial judgments of a platform for
third-party speech.3 Under PSI’s First Amendment theory, Google would have had

3

Hood made “extensive inquiry into Google’s operation” and demanded it
“take down entire websites that possibly contain illegal or dangerous content [] in
his opinion.” Hood, 96 F.Supp.3d at 593. The district court found this violated the
First Amendment because it involved “threats of legal action and an unduly bur8
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to incur all burdens of complying with Hood’s document demands before raising
First Amendment objections. But the Fifth Circuit never suggested any such thing.
See Hood, 822 F.3d at 219 (noting Google made only limited, voluntary response
and filed suit “without further responding to the administrative subpoena”).
Nor is Mr. Ferrer claiming special protection for intermediaries, contra PSI
Br. 29-30 n.11, but only the same rights of any publisher.4 That this case involves
an online intermediary does not mean “special” rights are asserted, but that the volume of communications becomes important in assessing PSI’s attempt to tailor its
demands (or not) and the burdens imposed. In Hood, that context was significant,
as the dispute concerned “the adequacy of Google’s … technology [] it provides to
tens of millions of people every day.” 822 F.3d at 216. The same concerns apply
here, and the Marie Antoinette-like appraisal of the burdens below (“so be it”)
failed to consider the serious First Amendment issues at stake. See Backpage.com,
LLC v. Cooper, 939 F.Supp.2d 805, 830 (M.D. Tenn. 2013) (“websites such as

densome subpoena.” Id. at 598. The Fifth Circuit reversed only because enforcement was not imminent – unlike here. Hood, 822 F.3d at 220, 228.
4

It may be that “even traditional newspapers” must comply with subpoenas,
PSI Br. 29-30 n.11 (citing Branzburg v. Hayes, 408 U.S. 665 (1972)), but such
demands cannot exceed constitutional bounds. Branzburg, 408 U.S. at 707-08, id.
at 709-10 (Powell, J., concurring) (affirming duty to respect First Amendment
limits). The balance favoring First Amendment rights Bursey articulated was
unaffected by Branzburg. 466 F.2d at 1091 (denying rehearing).
9
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Backpage.com will bear an impossible burden to review all of their millions of
postings or, more likely, shut down their adult services section entirely”).
PSI’s other efforts to deflect attention from how it targeted editorial policies
likewise flounder. Its repeated statement that speech proposing illegal transactions
is unprotected assumes too much,5 and is beside the point, as Backpage.com is not
the advertiser—it is a forum for third-party speech, with editorial policies designed
to (among other things) prevent posting illegal materials. Various policymakers,
including members of PSI and A.G. Hood, may believe online intermediaries
should do more, but they are not free to use investigatory authority without regard
to First Amendment limits. E.g., Hood, 822 F.3d at 220.
For similar reasons, PSI’s citation to Arcara v. Cloud Books, Inc., 478 U.S.
697 (1986), is inapposite. PSI Br. 27. In Arcara, the Supreme Court upheld a
judicial order closing an adult bookstore because of sexual activities on the
premises, id. at 700, holding it concerned “absolutely no element of protected
expression” and “had nothing to do with any expressive conduct.” Id. at 705 &
n.2.

It thus provides no support for a subpoena expressly targeting editorial

5

See, e.g., Dart v. Craigslist, Inc., 665 F.Supp.2d 961, 968 (N.D. Ill. 2009)
(rejecting argument that adult services and related subcategories “are all synonyms
for illegal sexual services”); Backpage.com, LLC v. McKenna, 881 F.Supp.2d
1262, 1282 (W.D. Wash. 2012) (same); Backpage.com, LLC v. Hoffman, 2013 WL
4502097, *8-9 (D.N.J. Aug. 20, 2013). See also Backpage.com, LLC v. Dart, 807
F.3d 229, 234 (7th Cir. 2015).
10
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PSI argues “only governmental demands for information

infringing on protected First Amendment activity warrant constitutional scrutiny,”
PSI Br. 27, but that is precisely what PSI sought.
Nor do PSI’s references to commercial speech, e.g., id. 29, affect the applicable First Amendment standard, as Backpage.com is a publisher, not an advertiser, offering no basis for diminished First Amendment scrutiny. See, e.g., Sorrell
v. IMS Health, Inc., 564 U.S. 552, 571-73 (2011).

Some posting ads at

Backpage.com propose transactions, others do not, e.g., Cooper, 939 F.Supp.2d at
833, and all are presumptively protected speech. Id. at 836-40; McKenna, 881
F.Supp.2d at 1280-81; Hoffman, 2013 WL 4502097, *8-9.
Efforts to distinguish Gibson, Rumely, NAACP v. Alabama, and Bursey
based on arguments that they involved political speech and associative rights are
simple misdirection.

PSI Br. 28.

Claiming the Subpoena does not threaten

“revealing the identity of, and thereby chilling, individuals engaged in
constitutionally protected speech,” id., ignores that infringement arises in myriad
ways. Interference with editorial judgment, “particularly” via “threats of legal

6

As explained in Backpage.com, LLC v. Dart, “the specific holding in Arcara
was that the First Amendment is not implicated by the enforcement of a public
health regulation of general application against the physical premises in which the
respondents happened to sell books. But here the suppression … is not incidental
to the prosecution of illegal conduct. The speech is the challenged conduct.”
Backpage.com, LLC v. Dart, No. 15-cv-6340, Aug. 9, 2016 Tr. at 5-8 (ECF 174).
11
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action and an unduly burdensome subpoena [] would likely produce a chilling
effect” on speech, “thereby violating [] First Amendment rights.”

Hood, 96

F.Supp.3d at 598.
B.

PSI Applies the Wrong Test for Balancing Interests Where
First Amendment Rights Are Implicated
1.

The District Court Misapplied the Balancing Test

PSI does not dispute that the Bursey line of cases establishes the test for
governmental investigative demands that implicate First Amendment rights, nor
that the District Court fundamentally erred in relying on FTC v. Texaco, 555 F.2d
862 (D.C. Cir. 1977) (en banc)—a case not involving the First Amendment—to
place the burden on Mr. Ferrer. See JA29. Once the target of the investigation
makes a prima facie showing it chills his First Amendment rights, “the evidentiary
burden … shift[s] to the government.” Brock v. Local 375, 860 F.2d 346, 350 (9th
Cir. 1988) (emphasis added); accord Bursey, 466 F.2d at 1083. See Ferrer Br. 2530.
PSI bypasses the standard and argues only that the witnesses in Bursey
“answered some questions” the grand jury posed. PSI Br. 31. This purported
factual distinction ignores that Mr. Ferrer cooperated with PSI, including
producing 16,000-plus responsive pages in an anticipated rolling production, while
preserving constitutional objections. JA585. The Bursey court could “evaluate
discrete First Amendment interests implicated by each question,” PSI Br. 31,
12
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because they were specific, and susceptible to discrete objection. Here, in stark
contrast, the categories for which PSI sought enforcement are defined by their
intrusion into editorial decisionmaking. See Ferrer Br. 16 (quoting JA487, JA497)
(Subpoena’s first request expressly sought all documents “concerning” “reviewing,
blocking, deleting, editing, or modifying” ads).
Nothing in Bursey supports forcing a party to forfeit First Amendment rights
where, as here, expansive, all-encompassing demands make question-by-question
objections practically impossible. PSI distorts the record in claiming Ferrer made
only a “blanket” objection to the Subpoena and withheld responsive documents
without even a perfunctory search. The record actually shows he negotiated with
PSI for months, and made a substantial production responsive to other aspects of
the Subpoena, reasonably drawing the line where it focused on editorial processes.7
This is comparable to what happened in Hood, except PSI’s request for all
documents “concerning … reviewing, blocking, deleting, editing, or modifying
ad[s],” JA138, is even more expansive than the demand in Hood. See 822 F.3d at
219. Google did not make document-by-document objections, but objected—
appropriately—that responding “would be incredibly burdensome, in terms of time

7

See Ferrer Br. 11-14, 46-47. PSI did not “narrow[]” its demand, PSI Br. 1011, but simply recast a litany of granular requests into a smaller number of more
sweeping requests that focused on editorial decision-making and were more
burdensome. See Ferrer Br. 13, 38.
13
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and resources.” Id. The district court held such a subpoena “would likely produce
a chilling effect” and enjoined it as an “unduly burdensome fishing expedition.”
Hood, 96 F.Supp.3d at 598-99.
The fact that cases like Dole v. Service Employees Union, Local 280, 950
F.2d 1456 (9th Cir. 1991), involved associational rights changes nothing. The
question is not which aspect of the First Amendment is violated, but “whether the
governmental action ‘would have the practical effect of discouraging the exercise
of constitutionally protected’” rights. Id. at 1460 (quoting NAACP, 357 U.S. at
461); see also Brock, 860 F.2d at 349-50 (noting not only “harassment,” but also
“other consequences which objectively suggest … chilling” of rights) (emphasis
added). Intruding on a publisher’s freedom to engage in editorial practices outside
the government’s prying eyes itself creates chilling effects. See Ferrer Br. at 32
(citing cases). PSI thus misapprehends both the facts and law in asserting Ferrer
has established no prima facie case of First Amendment chill.8
2.

PSI Cannot Meet
Balancing Test

the

First

Amendment

As Mr. Ferrer established a prima facie case, the District Court “[got] it
backwards,” Bursey, 466 F.2d at 1082, because it became PSI’s burden to show
8

Any suggestion that concerns about document-by-document objections are
undercut insofar as Ferrer produced voluminous documents, PSI Br. 36, ignores
the immense burden on constitutional rights a subpoena for potentially millions of
documents imposes. See § II.C, infra.
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(1) immediate and subordinating need for the information, (2) substantial connection between the information sought and PSI’s asserted interest; and (3) absence of
less drastic means to serve that interest, none of which PSI made any attempt to do.
PSI first failed to establish its need for documents probing editorial discretion. It is
not enough that the general issue of human trafficking is important (which is
unquestioned), as PSI did not show a subordinating need for the specific subject of
its demand—Backpage.com’s editorial policies. 9
The facts of Bursey illustrate the flaws in PSI’s analysis. There, the grand
jury’s questions sought to investigate violent and potentially criminal conduct,
including advocating President Nixon’s assassination, and The Black Panther
staff’s role in allowing that to be published. 466 F.2d at 1065-68. The undeniable
importance of those topics did not override constitutional protection for choices by
newspaper staff “reflect[ing] editorial judgment.” Id. at 1087. The court reasoned
if such details could be extracted, “any editor, reporter, typesetter, or cameraman
could be compelled to reveal the same … if his paper or station carried the story.
The First Amendment forbids that result.” Id. at 1088.

9

PSI selectively quotes dictum in Jane Doe No. 1 v. Backpage.com, LLC, 817
F.3d 12, 29 (1st Cir. 2016), cert. denied, 2017 WL 69715 (U.S. Jan. 9, 2017), to
support speculation that Backpage.com “‘make[s] sex trafficking easier,’” PSI Br.
37, but fails to acknowledge the court was describing plaintiffs’ allegations on a
motion to dismiss, which must be credited even if reflecting “conjecture,”
“speculative inference” and “sententious rhetoric.” Doe, 817 F.3d at 21 n.6, 24-25.
15
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PSI also failed to establish any substantial connection between its claimed
interest in preventing organized crime in interstate commerce and the information
sought. It showed no desire for the voluminous documents offered on Backpage’s
efforts working with law enforcement. PSI instructed Ferrer to cease production of
those documents, and did not seek enforcement of those document demands. See
JA202, JA585.
Nor did PSI make any effort to employ less drastic means to mitigate the
immense burden on Mr. Ferrer’s constitutional rights. Assertions that he refused
PSI’s offer in this regard, PSI Br. 39, are belied by the record. Actually, PSI maximized the burden by: (1) focusing demands on editorial policies and practices;
(2) framing them in the broadest possible terms; (3) insisting every internal
communication be produced over Ferrer’s objections; and (4) requiring documentby-document redaction of user information. The Subpoena covered an unjustifiable six-year period, see Ferrer Br. 48, and PSI did not limit it to documents
demonstrating matters in which PSI is interested, seeking instead all documents in
any way “concerning” editorial policies and practices.
PSI’s analysis of the relative burdens, meanwhile, is not only disingenuous,
see PSI Br. 39-41, but places subpoena targets in a Catch-22. Per PSI, before
anyone can object that a subpoena is too burdensome, he must first incur the costs
and burdens of production—here, amounting to millions of dollars and months of
16
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work by a small army of document reviewers. See Ferrer Br. 4, 18-21, 33, 46-47.
But once the burdens are undertaken, so the argument goes, the target cannot cite
the specifics to the court.

PSI Br. 40 n.15.

This heads-I-win-tails-you-lose

argument defies logic and ignores that the extraordinary burdens here are both
quantitative and qualitative. See Ferrer Br. 37, 47.10 Bottom line, Mr. Ferrer
informed PSI what the burdens would be in advance, and subsequent events having
confirmed the extraordinary nature of the burden are not precluded from factoring
into the constitutional analysis.
C.

PSI’s Assertion of its Subpoena Authority Creates a Recipe
for Wholesale Violations of First Amendment Rights

No limiting principle cabins the views that PSI espouses—and the District
Court ratified—that inquiry into publishers’ editorial processes can be upheld so
long as it relates to an area in which Congress has authority to legislate and its
subject matter is within PSI’s jurisdiction, however broadly defined, PSI Br. 42;
JA13, JA29, with document requests deemed presumptively valid regardless how
expansively framed. PSI Br. 45-46.

10

Sanders v. McClellan, 463 F.2d 894 (D.C. Cir. 1972), cited PSI Br. at 38,
involved a very different situation. There, a party (relying on what is commonly
known as the “reporter’s privilege” to protect confidential sources) sought judicial
relief even before he had interposed objections to a subpoena. See 463 F.2d at 901.
Here, by contrast, it is undisputed Mr. Ferrer repeatedly objected to the Subpoena
in written and oral communications with PSI. See Ferrer Br. 10-15.
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The District Court accepted PSI’s reliance on its general charge involving
criminal activity in interstate or international commerce and its effect on national
health, welfare and safety, JA13-14 (citing legislative history), in order to demand
every document relating to every editorial decision by an online publisher over a
six-year period. Under PSI’s approach, no matter how far-ranging, backwardreaching, quantitatively mind-bending, or intrusive into editorial decisionmaking a
PSI subpoena may be, publishers cannot object without first finding and collecting
all responsive material, identifying it to PSI, and particularizing objections on a
log. PSI Br. 31, 33; JA8, JA19-20, JA23-24. Cf. PSI Br. 41. The First Amendment, however, condones no such thing.
Any such conception of PSI’s authority misreads the law that when an
inquiry threatens constitutional rights of the target, Congress must act with a higher
degree of explicitness and clarity. Ferrer Br. 41 (citing Yellin v. United States, 374
U.S. 109, 143-44 (1963); United States v. Ballin, 144 U.S. 1, 5 (1892)). See also
id. 42 (citing Rumely). As Gibson held, 372 U.S. at 545, authority over broad
subjects that Congress may investigate “does not necessarily carry … automatic
and wholesale validation” of every document demand—rather, “compulsory
process [must] be carefully circumscribed” if it raises constitutional concerns, even
if merely “tend[ing] to impinge” upon free speech. Sweezy, 354 U.S. at 245. PSI
does not address any of these holdings.
18
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PSI also short-sells the constitutional implications of the burden imposed by
over-reaching subpoenas. It claims burden is generally a non-factor, something
“expected and [] necessary” based on non-First Amendment precedent, PSI Br. 39
(citing Texaco), or simply an economic cost that is irrelevant—no matter the
magnitude—because this is not “civil litigation.” Id. 40-41 (citing F.R.C.P. 45 &
cases). Significantly, not every online intermediary is able to undertake the burden
Ferrer has here, and those that cannot are likely to “steer far wide” of constitutional
speech that may attract legislative inquiry. Cf. McKenna, 881 F.Supp.2d at 1277;
New York Times v. Sullivan, 376 U.S. 254, 279 (1964). Accord CDT Br. 17; Cato
Br. 20. Echoing the District Court’s “so be it” attitude, PSI Br. 40 (citing JA22),
PSI advocates a blanket rule—which cannot be right—that “whether a subpoena
trespasses on the First Amendment” cannot “depend on the quantity of … or [] cost
of producing” the demanded documents. Id. 39.
By this reasoning, Facebook could not object to a subpoena for all information concerning “reviewing, blocking, deleting, editing, or modifying” posts, if
related to some matter of congressional interest—notwithstanding that there are
1.79 billion users and over 3 million posts per minute.11 This is no idle concern.
Facebook already faced congressional inquiry over its “trending topics” policies,

11

http://newsroom.fb.com/company-info/; www.smartinsights.com/?attachment_id=64902.
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Ferrer Br. 33 n.14; CDT Br. 19-20 & n.15, and more pointedly here, PSI could in
the name of investigating “trafficking” serve the same subpoena on Facebook as it
did here, as 80% of prostitutes were estimated to use Facebook profiles. Cooper,
939 F.Supp.2d at 815. Nor would any other traditional or online publisher be safe.
Any assertion that PSI needs the material here (in the volume demanded) to
ensure “legislative action … is carefully tailored to avoid infringing on First
Amendment-protected activity” is disingenuous. JA514 n.22. PSI’s disdain for
First Amendment claims in this area is crystal clear. See, e.g., PSI Br. 35-41;
JA126-27. Nowhere has it ever tried to explain how disregarding online intermediary constitutional interests somehow protects the First Amendment.
Such concern, rather, should manifest in adhering to the above-noted need
for specific authorizing resolutions and precise questions/document-requests. See
supra 7, 18. The present Subpoena, conversely, has all the earmarks of proceeding
as a punitive exercise against Backpage.com, and as being part of concerted
government efforts of the sort previously held to raise First Amendment concern.12
Seeking to paint Ferrer’s showing on this point as “meritless,” PSI reasserts
its investigative authority, PSI Br. 42-43, but that is ineffectual, for reasons already
12

See, e.g., PHE, Inc. v. DOJ, 743 F.Supp. 15, 24-26 (D.D.C. 1990); United
States v. P.H.E., Inc., 965 F.2d 848 (10th Cir. 1999). Compare also PHE, 743
F.Supp. at 26 (government’s “admitted desire to get [PHE] out of the business”
showed bad faith) with PSI Br. 44 (arguing “irrelevance” of Senators’ statements
“criticizing Backpage[]” cited by Ferrer).
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stated. Supra 16-18. It also says nothing about whether PSI’s investigation—falling under its authority or not, and whether or not specifically grounded—is part of
larger suppressive efforts. If, as suggested, actions by other officials are not coordinated, PSI should have no issue revealing them to this Court.13 But PSI merely
disavows them as “initiatives over which Congress has no control.” PSI Br. 43.
PSI claims its interactions with Sheriff Dart’s office involved only “two sets
of emails,” reflecting an “unsurprising effort to draw on [his] experience.” Id. 45.
Yet these reflect not just information-seeking by PSI, but also conference calls and
other coordination, JA98-104, and further reveal that PSI drew its Subpoena in part
from demands the Sheriff made of Backpage.com. See JA85-97, and compare id.
with JA138. See also Cato Br. 15-16. If this were so innocuous, it is curious PSI
repeatedly disclaimed, in face-to-face meetings, correspondence, and even judicial
filings, any coordination with Dart—but now, Ferrer having exposed that as
inaccurate, JA571-74 & n.33, PSI tries soft-peddle the contacts. PSI Br. 45. This
kind of duplicity undercuts the “presumption of regularity” PSI invokes. PSI Br.
45 (citing Latif v. Obama, 677 F.3d 1175 (D.C. Cir. 2011)). See also, e.g., Bantam
13

Cf. Backpage.com, LLC v. Dart, ECF 47 (7th Cir. Nov. 16, 2015) (ordering
Sheriff Dart to send notice of injunction pending appeal to recipients of letters to
card companies demanding discontinuance of processing for Backpage.com, and to
file copies of the notices, revealing contacts in the quest to “crush Backpage”).
Notably, PSI counsel (and U.S. Senate Judiciary Committee members and U.S.
attorneys) were among the 400+ notice recipients, and thus of the original letters.
Backpage.com, LLC v. Dart, ECF 49 (7th Cir. Nov. 17, 2015).
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Books, Inc. v. Sullivan, 372 U.S. 58 (1963); PHE v. DOJ and United States v.
P.H.E., supra; Backpage.com v. Dart, supra; Cato Br. 17-18.
Observations about PSI’s authority also do not address the recent grand jury
subpoena served on Backpage.com by an Assistant U.S. Attorney in the Ninth
Circuit, consisting solely of the same eight document demands as the Subpoena
here (including the same three PSI sought to enforce below).14 The parallelism of
the subpoenas underscores that PSI’s objectives are not legislative, but impermissibly enforcement-related or punitive. See Watkins v. United States, 354 U.S.
178, 187 (1957) (Congress is not a law enforcement agency). Nor is PSI’s cause
aided by reactions of its members to recent arrests of Backpage.com’s principals
(on charges summarily dismissed as barred under § 230, People v. Ferrer, et al.,
No. 16FE19224 (Sup. Ct. Sacramento Cty. Dec. 9, 2016)), which included efforts
to claim credit for the charges based on PSI’s investigative efforts. See Cato Br. 910 & nn.4-6 (“It could hardly be more evident that the subpoena was issued
pursuant to the Subcommittee’s punitive aim ….”).

14

That subpoena was served after filing of the opening brief in this appeal. As
grand jury proceedings are sealed, Mr. Ferrer cannot be more specific absent leave
of that court, and government acquiescence. But that is unlikely: Mr. Ferrer cited
below a sealed 2013 federal court order quashing a grand jury subpoena for documents similar to those sought by PSI’s Subpoena. Backpage.com moved to have
that order unsealed for the limited purpose of providing it to PSI, but the government opposed the motion, and it was denied. See JA546.
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MR. FERRER DID NOT WAIVE BACKPAGE.COM’S ATTORNEYCLIENT OR ATTORNEY WORK-PRODUCT PRIVILEGES
Claiming Mr. Ferrer twice waived Backpage.com’s attorney-client and

work-product privileges by not affirmatively asserting them before the original
return date, and not doing so in opposing PSI’s enforcement application in court,
PSI Br. 46-48, PSI manages to mischaracterize both the law of privilege and the
terms of its own Subpoena. Contrary to contentions here and below, it was PSI
that hid in the weeds almost a year, well knowing Ferrer intended to assert
attorney-client and work-product privileges, without ever claiming they were
waived.
A.

The Subpoena’s Terms Foreclose Finding Waiver

It is telling that PSI fails even to address Mr. Ferrer’s principal argument—
namely, that, by the Subpoena’s plain terms, he was not required to assert privilege
until he withheld documents on that basis. Ferrer Br. 50-51. The Subpoena plainly
states: “Any document withheld on the basis of privilege shall be identified on a
privilege log submitted with response to this subpoena.” JA139 (emphasis added).
The further requirement that withheld documents “shall be identified on a privilege
log,” id., makes clear that a respondent cannot properly assert privilege until he
undertakes the search and identifies responsive documents. But Ferrer had not
withheld any documents “on the basis of privilege” in October 2015, because he
objected to (and thus had not conducted) the full search the Subpoena compelled,
23
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and therefore had not identified/evaluated all potentially responsive documents for
privilege. PSI’s silence here is deafening and dispositive.
Moreover, the privilege log needed only to be “submitted with response to
this subpoena,” id., i.e., the return date, which was extended by this Court and
below through November 30, 2016. JA54, JA69, PSI Br. 16 n.6. Absence of a
privilege log in October 2015 cannot be a waiver because it was not yet due. PSI
dismisses this because the letter accompanying the Subpoena—not the Subpoena
itself—requested privilege assertions by October 23, 2015. PSI Br. 51. But the
Subpoena—not accompanying correspondence—is the binding legal instrument,
and it required only assertion of privilege before the return date, JA139, which PSI
does not deny a court enforcing the Subpoena has the power to extend. Nor does
PSI deny that Ferrer submitted logs for all documents withheld or redacted based
on attorney-client or work-product privileges with his subpoena response on or
before the November 30, 2016, return date. Compliance with the Subpoena and its
procedures cannot be transformed into a waiver.
B.

Raising Constitutional Challenges to a Search Compelled by
a Subpoena Does Not Waive Privilege

PSI is at pains to argue Mr. Ferrer could have asserted privilege before
October 23, 2015 and still maintained constitutional objections to the search, but
cannot square that circle. PSI parrots the District Court’s conception that a blanket
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statement of intention to assert privilege would have sufficed. PSI Br. 52-53 (in
part quoting JA65). But talk—particularly after the fact—is cheap.
The Subpoena requires identification in a log of any documents withheld
based on privilege, with specific information for each document (e.g., date, author,
his/her occupation/employer, all recipients, title and/or subject matter, privilege
claimed, brief explanation of claim), JA139, but that is impossible without performing the challenged search and isolating specific documents deemed privileged.
Had Mr. Ferrer attempted such a blanket assertion, no doubt he would still face a
waiver claim. Attorney-client privilege “may not be tossed as a blanket over an
undifferentiated group of documents [but] must be specifically asserted [for]
particular documents.” United States v. El Paso Co., 682 F.2d 530, 539 (5th Cir.
1982); Ferrer Br. 54-55. Mr. Ferrer could not have maintained his constitutional
objection to the search while simultaneously offering document-by-document
assertions of privilege accompanied by a log as the Subpoena requires, and PSI
cannot force him to “waive [attorney-client] privilege in order to effectively assert
[constitutional] rights.” See United States v. Khan, 309 F.Supp.2d 789, 798-99
(E.D. Va. 2004), remanded on other grounds, 461 F.3d 477 (E.D. Va. 2006);
Ferrer Br. 54-55.
Although mere notice does not equate to assertion of privilege, Mr. Ferrer in
fact advised PSI he was reserving privileges on October 23, 2015, and again in
25
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November 2015. JA157, JA178-79. PSI quarrels with the detail, timing, and
wording of such, PSI Br. 48-49 & nn.21-22, but this is another heads-I-win-tailsyou-lose gambit: It argues a blanket “notice of intention” would have sufficed (not
so—see above), while simultaneously arguing Ferrer’s repeated assertions or
reservations of privilege were insufficiently detailed. Mr. Ferrer unequivocally
notified PSI of his intention to withhold based on Backpage.com’s common law
privileges, leaving no surprise to PSI, see JA185, or the District Court, JA42-43
(order denying stay of enforcement, concluding no harm could flow from
“production of non-privileged documents”).
C.

The Right to Assert Privilege is Not Forfeited When
Objections to the Subpoena Are Pending

This Court in United States v. Philip Morris, Inc., 347 F.3d 951, 954 (D.C.
Cir. 2003), unequivocally rejected the proposition advocated by PSI that a party
forfeits privileges by objecting to the scope of a request, holding “if a party’s
pending objections apply to allegedly privileged documents, the party need not log
the document until the court rules on its objections.” Id. (emphasis added, citation
omitted). On document-specific privileges, “[w]aiver is not automatic, particularly
if the party reasonably believed [overarching] objections applied.” Id. This has
been confirmed in this Circuit, and other courts. Ferrer Br. 56-57.
Contrary to PSI’s claims, Philip Morris fully applies. Mr. Ferrer lodged a
First Amendment objection to the search and disclosure of responsive documents
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and objected that the Subpoena was overly broad. He reasonably believed documents covered by the privileges fell within the scope of those objections. Once the
court overruled his constitutional objections, he performed relevant searches
forthwith, produced responsive documents, identified privileged documents, and
prepared logs. He did not waive privilege with respect to those documents by not
first listing them in a privilege log when he reasonably believed overarching
objections encompassed them. A respondent cannot waive privileges he had no
contemporaneous obligation to assert. See Philip Morris, 347 F.3d at 954.
PSI attempts to distinguish Philip Morris as limited to civil discovery, but
nothing in the Federal Rules specifically addresses timing of privilege assertions
after objections to a compelled search. Rather, this Court’s ruling in Philip Morris
is the product of good sense, judicial efficiency, and fairness. It frees a party from
burdens of searching for, reviewing, and logging documents subject to overarching
objections, frees PSI and the court from adjudicating privilege claims that may
prove irrelevant, and is consistent with the long line of cases holding parties cannot
be forced to sacrifice one claim founded in the Constitution to preserve another.
Regardless whether Mr. Ferrer ultimately prevailed on his challenge to the
validity of the Subpoena and the search it compelled, he had no obligation to assert
privilege until his reasonable objections were resolved. When Congress provides a
judicial remedy for a subpoena’s enforcement, the respondent is entitled to resist
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until there is a judicial determination of validity. Fed. Power Comm’n v. Metro.
Edison Co., 304 U.S. 375 (1938). This case is unlike McPhaul v. United States,
364 U.S. 372 (1960), where respondent failed to raise objections he could have
properly raised before the Committee. Mr. Ferrer is not engaged in a “game of
hare and hounds,” PSI Br. 54; here, it was impossible to make document-bydocument privilege assertions for an indefinite and unknown set of materials, while
also maintaining a First Amendment objection to the search.
PSI’s claim that the Philip Morris procedure would wreak havoc with its
investigations is predictable, but hollow. It raises the specter that respondents
could frustrate PSI investigations by raising seriatim objections to subpoenas. PSI
Br. 53-54. Not so; all objections to the subpoena itself must be raised at once.
Only claims of privilege or work-product protection, which must be asserted
document-by-document after the search has been performed, may properly be
raised after objections to the subpoena. Nor does following Philip Morris deprive
PSI the opportunity to decide either the availability of privilege or its specific
application. PSI Br. 50 & n.23, 53. Mr. Ferrer submitted privilege logs, and PSI
may address those issues in due course. Ferrer Br. 53 n.19.
D.

Mr. Ferrer Timely Asserted Privilege Before and During
District Court Proceedings

PSI’s claim that Mr. Ferrer failed to timely raise (and thus waived) privilege
below is unfounded. As noted, Mr. Ferrer timely declared intent to assert privi28
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lege. JA179. See also supra 24-28. And he had until a reasonable time after the
return date to submit a privilege log. Tuite v. Henry, 98 F.3d 1411, 1416-17 (D.C.
Cir. 1996). PSI expressly acknowledged the intent to invoke privilege, and never
objected before or during district court proceedings. See JA157, JA178-79, JA185.
Because a document-by-document assertion was impossible before a full search
was conducted, and asserting privilege is unnecessary before an objection to the
search is resolved, Mr. Ferrer had no basis to anticipate PSI would claim waiver.
PSI sat on its claim until September 2016, even though it was concededly
aware of Mr. Ferrer’s intent to preserve attorney-client privilege. JA624-25. It did
not raise, much less litigate, waiver until Ferrer filed a motion for a brief extension
of time to comply with the Subpoena. PSI can hardly argue now the privilege
assertion was untimely.
Even were the waiver holding correct (it was not), waiver cannot extend
beyond specific documents that would have been withheld as part of any preOctober 23, 2015, production. Ferrer Br. 61-62. PSI does not respond to this
argument and thus concedes there can be no categorical privilege waiver over
potentially responsive documents—including those not even identified by October
23—for the failure to file a privilege log on that subset of the documents.
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CONCLUSION
This Court should vacate the District Court’s order compelling Mr. Ferrer to
comply with PSI’s Subpoena and order PSI to return all produced material, and
should reverse that court’s waiver finding.
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